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McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 
[To accompany 8. 1045] 


The Committee on the Judiciary, to which was referred the bill 
(S. 1045) for the relief of the estate of Susie Lee Spencer, having 
considered the same, reports favorably thereon and recommends that 
the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of $7,500 
to the estate of Susie Lee Spencer, of Spartanburg, S. C., in full satis- 
faction of all claims agaist the United States for compensation for 
the death of the said Susie Lee Spencer sustained as a result of an 
accident involving a United States Navy locomotive at the Norfolk 
naval shipyard, Norfolk, Va., on December 11, 1943. 


STATEMENT 


On December 11, 1943, the decedent, Mrs. Susie Lee Spencer, was 
emploved by the Navy Department as a civilian truck driver at the 
Norfolk Navy Yard, Norfolk, Va. Having been assigned to deliver 
a truckload of material to Building 384 at the navy vard, Mrs. Spencer, 
accompanied by her helper, approached her destmation at approxi- 
mately 1:30 a. m. on that date. It had been raining throughout the 
previous evening but had cleared off about 1 a. m., although the 
roadways remained wet from the rain. In order to obtain assistance 
in unloading the truck, Mrs. Spencer was searching for the supervisor 
of the warehouse crew so that he could assign men to the job. Since 
the shipyard was not on a full-employment basis during that particular 
shift, it was necessary for the supervisor to cover a fairly large area, 
Mrs. Spencer was driving her truck slowly while she and her helper 
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looked along all the side streets to see whether they could locate the 
supervisor. When they saw a man walking along the road whom they 
thought was the person they were seeking, Mrs. Spencer stopped her 
truck. At this point the vehicle was directly across the spur line of 
the railroad system of the Norfolk Navy Yard. 

Locomotive No. 14 of the shipyard had been assigned to remove cars 
from the rear of Building 384. There was a sharp curve in the track 
as the spur cuts from the main line alongside the warehouse building. 
The train backed along the spur at about 5 miles per hour. The 
conductor was riding on the ladder of the rear car, which was actually 
leading the line since the train was being operated in reverse order. 
The normal procedure is for a member of the train crew to station 
himself at a crossing to warn traffic and to signal the train if there is 
danger of a collision. In this case such responsibility rested on the 
conductor, sinee he was ridiag on the lead ear. 

At the moment that the conductor saw the lights of the truck 
operated by Mrs. Spencer, and realized the danger of collision, the 
train was approximately 25 feet from the crossi.g. The conductor 
immediately shouted a warning and gave the emergency ‘“‘wash out” 
signal, which was relayed by two brakemen to the engineer. Because 
of the curve in the track the engineer could not see the signal of the 
conductor but he did see the signal of both of the brakemen stationed 
at intervals along the train. The brakes were immediately applied 
and the train came to a stop within 40 feet. 

If the rails had not been wet the train could have been stopped in 
these circumstances within a distance of 25 feet, according to the 
report of the Department of the Navy. However, due to the fact 
that the rails were wet the train traveled approximately 40 feet before 
it could be halted, although the engineer sanded the tracks and made 
every effort to stop as soon as possible in response to the emergency 
stop signal. 

The impact of the collision caused the truck to be shoved sideways 
along the tracks for a distance of about 10 feet before it turned over. 
Mrs. Svencer was on the side opposite the train and had apparently 
opened the door part way. When the truck turned over she was 
pinned between the running board and the rails. Her helper was 
taken out through the windshield and suffered only minor scratches, 

Mrs. Spencer was immediately removed in an ambulance to the 
Norfolk Navy Yard dispensary. When the serious extent of her 
injuries had been diagnosed she was removed to the Norfolk Navy 
Hospital, where her left leg, arm, and breast were amputated. Despite 
the emergency action Mrs. Spencer died in the hospital at 9:55 p. m. 
on December 11, 1943. 

Under date of December 13, 1943, the Commandant of the Norfolk 
Navy Yard, Portsmouth, Va., appointed an investigating officer to 
investigate the circumstances of the accident in which the decedent 
referred to in the bill lost her life. The inv estigating officer found that 
the railroad crossing was not properly flagged in accordance with the 
Navy Department’s general safety rules and that the conductor did 
not have his train under proper control when approaching this crossing ; 
said officer expressed the opinion that the responsibility for the 
accident rested on the conductor, who was charged with the proper 
handling of the train. 

At the time of her death Mrs. Spencer was 28 years of age. She 
had been married only 8 months and left no dependent children or 
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other relatives, but she left surviving her, in addition to her husband, 
10 brothers and sisters. Her husband, Columbus M. Spencer of Ports- 
mouth, Va., made application to the Bureau of Employees’ Compen- 
sation of the Federal Security Agency for compensation on account 
of the death of his wife. Such claim was denied on the ground that 
the United States Employees’ Compensation Act of September 7, 1916, 
authorized the payment of compensation to the husband of a deceased 
employee only if he was wholly dependent upon her for support at 
the time of the death. However, the statutory burial allowance of 
$200 was paid by the Bureau to Richardson & Foster, funeral directors, 
Portsmouth, Va., on August 21, 1944. 

Mr. Spencer subsequently made application to the President and to 
the Department of the Navy for compensation for the death of his 
wife. He was advised that under the statutes in effect at the time of 
the accident, the only relief the Navy could afford would be reimburse- 
ment for reasonable medical, hospital, and burial expenses actually 
incurred, in excess of any award made by the Bureau of Employees’ 
Compensation. Appropriate forms were furnished to Mr. Spencer for 
the purpose of submitting a claim for these expenses, according to the 
Department of the Navy, but Mr. Spencer did not return an executed 
claim. 

The Department of the Navy has advised that it considers the 
granting of relief in the instant case would create a precedent that 
could be utilized in many other cases where the claimants might feel 
that they have received inadequate compensation, in similar circum- 
stances, under the provisions of the Employees’ Compensation Act. 

The Department of Labor states, in a separate report on this bill, 
that the Compensation Act was devised to help meet serious economic 
losses resulting from the death or injury of employees while in the 
performance of their duties, and that compensation was not provided 
by Congress for other aspects of loss arising out of employment- 
connected injuries. It points out that when the act was substantially 
amended in 1949 (Public Law 357, 8Ist Cong.) this policy was re- 
affirmed generally, and insofar as it related to death benefits of 
surviving widowers, it received particular emphasis. The amend- 
ments not only retained the requirement that widowers must be 
completely dependent to receive benefits under the act, but added 
the further requirement that the dependency must exist by reason of 
the surviving husband’s “‘physical or mental disability.” The Depart- 
ment of Labor states that it is opposed to this bill because it is cara 
to the underlying principles of the Compensation Act. It observes 
that the act is aimed at compensating employees for loss of wage- 
earning capacity upon which they are dependent and that it provides 
for equal treatment of employees. It further states that both of these 
principles would be violated by enactment of this bill. 

The Department of Justice has also submitted a report to the com- 
mittee on this bill, and has advised that it concurs in the views of the 
Department of Labor. The departmental reports referred to herein 
are on file with the committee. 

An identical bill, H. R. 1026, was introduced in the House of Repre- 
sentatives in the Eighty-first Congress. That bill was passed by both 
Houses of Congress but was vetoed by the President. In with- 
holding approval of that bill the President sent a message to the 
Congress containing the following statements (96 Congressional 








A ESTATE OF SUSIE LEE SPENCER 


Record 7032 (1950); H. Doe. No. 593, 8ist Cong., 2d sess., at pp. 
1 and 2 


* * * * ~ * 


At the time of her death Mrs. Spencer was 28 vears of age. She had been 
married only 8 months and left no dependent children or other relatives. Her 
husband made application under the Federal Emplovees’ Compensation Act for 
compensation on account of his wife’s death. The claim had to be denied because 
there was no showing that, as required by the Compensation Act, the husband 
had been wholly dependent upon his wife for support at the time of her death. 
However, as permitted by the Compensation Act, a burial allowance of $200 was 
awarded and paid to the funeral directors. 

I can appreciate the motives of fairness and justice which prompted the Congress 
in seeking to make amends for the negligence of a Government employee by 
private bill insofar as money can do so. Unfortunately, I feel duty bound to 
subordinate considerations of sympathy and individual equity to what I believe 
to be overriding considerations of sound public poliey and equality before the law. 
The underlying issue presented by this case is identical to that involved in H. R 
1481, Kighty-first Congress, a bill for the relief of Julius Zaffareni, which, on 
May 3, 1950, I returned to the Congress without my approval. In view of this 
identity of issues, it would appear that the reasons upon which my disapproval 
of H. R. 1481 was based apply with equal force to the instant case. 

Moreover, when consideration was recently being given to certain proposed 
amendments to the Federal Employees’ Compensation Act, which are now con- 
tained in Publie Law 357, Fightv-first Congress, the question in what circum- 
stances the surviving husband of a Federal employee killed in the performance of 
duty should be compensated was again before the Congress. In those amend- 
ments, the provisions which limited the right of a surviving husband to compen- 
sation under the act to cases in which the husband was ‘‘Wholly dependent for 
support upon the deceased employee at the time of her death’? was not only 
reaffirmed but was clarified by providing that he should be entitled to compensa- 
tion only if he was so dependent upon her ‘“‘by reason of his physical or mental 
disability * * *. Such a recently established general policy should not be 
weakened by singling out a particular individual for special treatment which is 
manifestly not accorded to others similarly situated. 

« K * K * + *K 


All of the foregoing comments which are adverse to this claim grow 
out of consideration of the claim in reference to the Employees’ 
Compensation Act. The committee is of the opinion that considera- 
tion of the claim should not be so narrowly confined. The fact that 
the present claims ant was not wholly dependent upon his wife, and for 
that reason alone his application for compensation under the act was 
denied, certainly does not operate to bar him from petitioning the 
Government for a redress of grievances. This right of petition is a 
fundamental guaranty embodied in the first amendment to the Con- 
stitution. 

Under the statutory and judicial law of Virginia, where the fatal 
accident occurred, it is mandatory for every railroad company to give 
certain prescribed signals where the railroad crosses upon the same 
level any highway or other road open to the public. (Va. Code, 
sec. 56-414; Virginian R. Co. v. Rodgers (170 Va, 581, 197 5S. E. 476).) 
In this case the accident occurred within a naval reservation, but it 
has been held that the inapplicability of the Virginia Code section 
referred to above does not relieve the railroad company from the 
common law duty to give adequate, reasonable, and timely warning 
of the approach ‘of its train to the grade crossing. (Aflantie Coast 
Line P. Co. v. Clements (184 Va. 656, 36S. E. 2d 553).) In addition, 
the Virginia Code provides, in section 56-416 thereof, that an oper- 
ator of a railroad is liable for negligence in a grade crossing accident 
even though it may be shown that there was negligence on the part 
of the plaintiff. It has been held that this section substituted the 
doctrine of comparative negligence for that of contributory negligence ; 
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it is still necessary for the plaintiff to prove that the defendant’s 
negligence caused his injury, that but for it the injury would not have 
occurred, but having shown this he is not precluded from recovery by 
the fact that he was negligent, although the latter fact may be con- 
sidered in mitigation of damages. (Chesapeake and Ohio R. Co. v. 
Pulliam (185 Va. 908, 41 S. E. 2d 54); Etheridge v. Norfolk Souther 
R. Co. (143 Va. 789, 129 S. E. 680); Gregor y v. Se aboard Air Line PR. 
Co. (142 Va. 750, 128 S. E. 272).) 

Rte ferences to Virginia law are appropriate only by analogy, since 
the accident here involved railroad equipment owned and operated by 
the Government within a naval reservation. However, the naval 
officer assigned to investigate this accident found that the railroad 
crossing where the accident occurred was not prope ‘rly flagged in 
accordance with the Navy Department’s general safety rules, and that 
the conductor of the train did not have his train under proper control 
when approaching this crossing; he therefore expressed the opinion 
that the responsibility for the accident rested on the conductor who 
was charged with the proper handling of the train. At the time of the 
accident said conductor was a civilian employee of the Navy Depart- 
ment, acting within the scope of his employment as an agent of the 
Government. 

In considering this claim under the general rules governing tort 
liability, in accordance with the law of the place where the act occurred, 
and with special cognizance of the finding of the Navy’s investigating 
officer, the committee is constrained to view this claim favorably. In 
doing so it is acting upon a petition for redress of grievances presented 
by the claimant, and intends no circumvention of the gene! 
Compensation Act. The committee is of the opinion that this bill i 
not unlike many others previously considered favorably by the Con- 
gress and approved by the President, granting monetary relief to the 
surviving spouses of persons who have died from injuries caused by the 
negligence of an employee of the Government. It may be noted, 
incidentally, that there was no exclusive remedy provision in that 
act at the time this accident occurred, in 1943. Furthermore, claim- 
ant had no remedy in judicial action against the Government since the 
Federal Tort Claims Act was not enacted until 1946, and it was only 
after that act came into being that the Employees’ Compensation 
Act was amended, by Public Law 357, EKighty-first Congress, to pro- 
vide that it should furnish an exclusive remedy to those persons en- 
titled to receive benefits under its provisions. 

In view of the particular circumstances of _ case the committee 
recommends favorable consideration of the bill, S. 1045. 
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